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Charles R. Spies
T 202.572.8663
F 202.572.4683
Emall: cspies@clarkhill.com

May 25, 2012

Jeff S. Jordan

Supervisory Attomey

Complaints Examination & Legal Administration
Federal Election Commission

999 E Street, NW

Washington, DC 20463

VIA FACSIMILE: 202-219-3923

Dear Mr. Jordan:

Clark Hill PLC.

250 Eye Street NW
Washington, DC. 20005
T 202:772.0909

F 202.772.0919

clarkhill.cem
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We are writing this letter on behalf of Citizens for Josh Mandel (State Committee) (the “State
Committee™), the principal campaign committee for Josh Mandel's State Treasurer campaign in
Ohio, in response to the Complaint filed in the aboye-referenced matter by the Ohio Democratic
Party (“ODP") and Chris Redfern, ODP’s Chairman. This response is made solely on behalf of
the State Committee and primarily takes issue with the propriety of the State Committee’s status
as a respondent, 'We previously submitted a response oit April 16, 2012 oti behalf of the named

respondents (the *Resporidents™) in this matter; Josh Mandel, Citizens for Josh Mandel,.and

Katheyn D. Kessler, in her official capacity as Trcasmer

The State Coramittee is not named as a respancent in the-Camplaint, and-thére is no allegation of

wrongdning by the State Commitfoe, but apparently an ovér-eagei intake clerk in the FEC's

Office of General Counsel took it upon him or betself to attémpt to include the State Committee
as a respondent also. The Complaint fails on its face to present a légal theory under which the
State Committee could have possibly violated the Pederal Election Campaign Act of 1971, as

amended (“FEC,
the State Committee as a respondent.

A" or the “Act”), and consequently should be immediately dismissed as regards

In the unlikely event that the Commission finds the State Comunittee to bé a valid respondent,
which it should not, we reiterte the sume argumnnts on behalf of the State Comemittee. as we did
in our previous response-on behalf of the aamed Erspandonts As stated in that respomsé, ODP's
Complaiat was clearly filed for publicity and political gain,-and is based solely on speculation
and innuendo. The asserted facts on their face do not support:a.reason to believe:finding in this

matter, and the Complaint shouhl be immediately dismissed.
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The Commission may find “reason to believe” only if-a Complaint sets forth sufficient specific

 facts, which, if proven true, would conetituée a violation of the Fedesal Elaetinn Campaign Act.
(the “Act") See 11 CF.R. § 111.4(a), (d). Unwarrasited lcgal conclusions finm asearted. facts.or
mete speculation. will not be accepted astrue. See MUR. 4960, Commissioriees Mason,
Sandstrom; Smith ind- Thogias, Statement of Reasons (Dec. 21,2001). Mareover, the.
Commission will dismiss a complaint when. the allegatioris are refuted with sufficiently
compelling evidence. See id.

While the Complaint i3 soméwhat incoherent, and fiddled with unsubstantiated and dccusatory
language such as “appears,” “apparently. ' “may have,” and “reported,” it: ‘appears to-argue that
Respondents violated the Act by using resources of Josh Mandel’s stete campaign to suppott his
camoamgo for the U.S. Seniito. Theso accusotions. are biaselass and tatsuppinted by the ficts, Each
spurious allegafion is. arldressed in tum below. .

1. OQDP has a pattern of filing meritless coniplaints for political purpéses that result iri
swift disriissals.

It is well-documented that ODP has a history of abusing the FEC complaint process by
attempting to smear its political opponenits through filing unsubstantiated complaints with the
Commission. over the last several election cycles. which consistently have been summarily
dismitsed by the Commission. See, £.g. MUR 5775R (Pryce far Congress); MUR 6033 (Ohia
Bankers League).

In typics] fashion, sifice Josh Maridel filed his Statement of Candidacy for the U.S. Senate in
2011, ODP has continued thie habit of filing:frivolous. complaints with: the Commission in hopes
of scoring cheap political Ppoints and distracting: from: the failed record of their favored candidate,
Sherrod Brown. See ODP Complaint against Respondents in MUR 6474 (filed June 6, 2012).
The current Complaint is no different, a8 it once again relies on unsupported allegations and
innuendo, this time from a single newspaper article and ODP"s own politically motivated
conclusions about Josh Mandel’s state campaign disclosure reports. Not surprisingly, the
assertions presented in the article are based entirely on sn interview of an ODP official,
spolo:eman Justin Barasky, whoevidertly spoan fad the suther a barrage nf fahiiasied
conclusory information. Additionally, shortly after Barasky made these statements as n
repraseetative. of the ODP, he changed positions to become the spokesman for the Senate
campaign of Senator Sherrod Briown, Mandel's opponent.

2. Respondents have not accepted an in-kind contribution from Mandel’s state
campaign and have not transferred resources firom Mandel’s state account to his
federal canipaign.

ODP hyperbolically claims that “all available information inidicated that Mandél's out-of-state
trips, made iminiediatoly before he filed his Siatemest 6f Candidacy, and descrihed as beitig
made for polmcal meatings,” were for tostmg tho watérs and rumaiing up support farhis
Senate campaign.” As support for these: spurious allegations; ODP offers only its own. polmcally-
charged and theéoretical conclusions: concemmg the nmmg and the purpose of these meetings, as

CLARK B



13644332212

5/25/2012 2:57:37 DM ‘Tyrrell, James E. 111  CHFAXSERVER.2.2  Dage &

May 25, 2012
Page 3

reflected in Mandel’s state.campaign’s campaign finance disclosures. Citing Mandel’s state.
filings, ODP states that “Mandel’s state campaign has spent over $8,000 o airfare, hotels, and
other tsavel to visit Utih, New York, and Washirgton, D.C. iualnding for ‘politicil nicetingg,”
and that “the trips were clearly on behalf of his Senate campaign” becanse “vontributions: marted
flocding in from these same locatione.”

The Comiplaint fails to présent even a shred of factudl support for the proposition that the.
foregoing trips or meetings had. anythmg to do. with Mandel’s campaign for U.S. Senate. The
meére déscription “political meeting'’ in Mandel's state canipaign finance. réports do not at all
validate ODP's claims that such meetings were related to Mande]'s campaign for U.S. Senate,
Moreover, there is nothiing in the Act or the Commission’ s regulations that precludes state
officeholders from engagiug in political discusaions in cozuunctlon with official statc-related
business, widch is precisely what ocenrred oa several occasious tduring Maodel’s travel for
official Troasurer-related meeting, Siich effinial state-relnted activities do not fall within the
Cammission’s jurisdiction and should nat subject. Respondents or the State Committee ta
potential federal scrutiny.

In actuahty, Mandel‘s ofﬁclal travel as State Tneasuret mvolved meetmgs wnth ether tmasurers
Treasurer operations. These trips. mcluded a meetmg thh 2 reptesentauvc of the Nahona.]
Association. of State Treasurers (NAST) in Washington D.C. {o dfscuss Treasurer-related i issues,
a meeting witlt a pension policy sxpert in New York at the non-profit organization The
"Manhuttan Instituta to discuss atste penalon policy, a meeting with financinl exports who invest
Ohio pension dailurs io discuss pennon policy, investmeat polu:y and Ohio’s economic outloak,
and a nan-partisan leadership retreas in Utah to participate in mulnple sessions on a, variety: of
public palicy issues.

Even though these meetings regarded official business, portions of them included discussions
about state politics and could therefore. be viewed as political, so in an abundance of caution, and
because Mandel did not waiit.to use aity official state resources on trips that included state-
related political components, Mandel chose to pay for thése trips using his.state campaign’s
accous: This simply uontinued the: praonce that Mr, Mandel smpleyed. for his fént yeats as a
state legislitor, where he used state canpaign dnllars rather-than tax dollars far Anythmg that
could ever be cartstrued or perceived as political in nature. This use of state camipaign- dallars is
allowed by state/law in Ohio, has been affirmed by thie.Ohio Secretary of State's office and the
Ohio Elections Commissien, and is widely used by Demotratic and Republican atate elected
officials throughout Ohio. :

The use of a state officeholder’s campaign account to fund activities or travel that:occurs in
connection with his or hér official duties is a common practlce in Ohio that has been explicitly
approved by the Ohio Electioris Commission (*OEC") in .a series of Advisory Opinions
stemming back.to the late 1980s. In reviewing matters involving the use of campaign funds, the
OEC consistently analyzes such situations by reviewing the statutory terms regarding the use of
such funds. Specifiraily, Qhio Revised Code 3517.13(0)(2) states, in pertiient part:
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No beneficiary of a campaign fund.shall convert or accept.for
pcrsonal or businuss use...anything of value from the beneficiary’s
- campdign fand...éxcept a§ réimbursements for..legitimate and
‘verifiable, ordipary and: neeessary prior eapeosas incuired by the
- beneficiary in cannection withi dutias. 25 the holder of public
officé...[i]tis hot-out of tlie ordinary for-flie activities of a-public
office halder o coiricide with the campaign activities...

Although Mandel's political and pohcy discussions with financial expérts, NAST and others did
not nearly rise to the level of state “campaign activities,” as defined undér Ohio law;, Mandel, in
an abundance of caution, chose to use his. state cémpaign’s funds to pay forthese meetmgs that
were unquesuombly “in connection with” his duties as State Tréasureér. Bécause Maridél's: state-
campaign’s paymaor for-such travel was eutirely parmisdible under-state law, aigd bicause ODP
has failed tb present.axry credible evidence tht such trips were.related to Mandel's federal
campaign, a campaign that did not.even exist at the-time of: thess trips, the: Complaint fails on its
face to allege any legitimate or substantiated violation of fie Act,

In presenting such a hollow and reckless argument, the Complaint identifies “ne source of
informatien that reasonably giyes rise to a belief in the truth of the allegations presented,” and -
should be. immediately dismissed. See MUR. 4960, Commissioners Mason, Sandstrom, Smith
and Thomas, Statement of Reasons (Dec. 21,.2001). '

3. ODP has presmted mg evidence that Josh Mandel’n trave mxpenses Tsted oxhis
sizie campaign’s reports were at all related to his federal campaign.

The Complaint maintains that “Mandel’s state campaign committ‘eg ’has been making a number
of expenditures for travel for the purpose of ‘political meetings,’ gpparently in support of
Mandel's senate campaign.” As purported evidence for: this charged contention, ODP points to
contributions to Mandel’s U.S. Senate campaign, statinig that “the trips were cleatly on behalf of
his Sendte earitpaign” because “contributions started flooditlg in from these saime-
locations...Mandel started receiving contribations from ¥he New York atea for hiu Senate.
campaigm.. Mandel received a check frort tho: Washingtoh, D.C, area...”

1t is, of oourse, absurd on its face 10 argus that sontribntioas front the New York and Washington
areas are-a direct ronalt of certnin meefings months earlier, or even circumstantial evidence ¢hat
so-called “political meetings” todk place in those areas. ODP is grasping at straws by alleging
this connection despite the well-kniown fact that the New York.and Washington, D.C: areas are
numbers two and three in. total donations to federal candidates, behind only Califoinia.

It is tqually absurd that the Complaint cites the receipt of “a check froim the Washingtor, D.C.
area” to infer thet Mande] was engaging in fundraising for a then:nién-existent federal campaign
durisg an official State Treasumer tip to Washiugton, D.C. If ttee receipt of a single cheok is

Ohlo ‘Elections Commxsslon. Advnsory Opxmon 2000ELC-05 (Oct.. 12, 2000), at 2, available
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ODP’s standard for demonstrating that a federal candidate physically participated in fundraising
in a particular arca, then ODP’s preferred eandidate, Shetrod Brown, must Have actively
fundmised and hald events in Alaska and Hawaii this election ¢ycle due to tho comnibutiars he
received frora individuals in these states. To the contrary, ODP’s logic that a fedaral cardlidate’s
receipt of coatributions from 2 particular area cor relutes direetly with that ¢sndidate: travalling,
physically appearing or holding “political mieetings” in that:area is illogical and mherently
flawed.

Orice again, in making this.contentioh, ODP presents “no source of information that reasonably
gives rise to a belief in the truth of the allegations presentéd.” See MUR 4960, Statement of
Reasons, supra.

Conclusion

The Ohio Democratic Party in this matter has yet again invoked an administrative process
designed to: protect the integrity of eur elections.for cynical political advantage. The Complaint
fails to name the State Committee as a respondent, or present any legitimate. legal thedry undeér
which the State Committee could have violated the Act. The:Commission should therefore
immediately dismiss the Complaint as regards the State Committee as a.respondent.

In the alternative, even if the Commission were to deem the State Committee a.respondent, the
Camplaint is undercut by e lack of credibility and substaztiation, and is bassd entirely an.
politically motivated and malicious speculation. In the off chance this were to be the case, the
State Camrittee. respectfully request that the Commission recognize the legal and factual
insufficiency of the Complaint on its face and guickly dismissit. A-quick resolution may not
completely deny ODP the imagined political benefits that it seeks, but it will serve to profect the
integrity of the Commission’s enforcement process.

Respectfully submitied,

Chiarles R. Spies

Counsel to G'iﬁiens for Josh Mandel
(State Commiftee)
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